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Mhairi Jackson and Mark Glibbery 
Financial Conduct Authority  
12 Endeavour Square  
London E20 1JN 
 
By email to: amfpolicy@fca.org.uk  
 
18 May 2022 
 
 
Dear Mhairi and Mark,   

Re: DATA response to CP22/8 - Protecting investors in authorised funds following 

the Russian invasion of Ukraine 

The Depositary and Trustee Association (“DATA”) represents depositaries of UK based 

investment funds, including authorised funds holding assets impacted by the Russian invasion 

of the Ukraine. 

DATA welcomes the opportunity to contribute its views to the consultation on allowing those 

funds holding assets impacted by the Russian invasion of the Ukraine to use side pockets. Our 

response is attached to this letter. 

Please do not hesitate to contact us if there is anything in our response that you would like to 

discuss further with DATA.   

Yours sincerely, 

 

Julia Cruickshank 
DATA Chair 
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ANNEX 

  
DATA Response to CP22/8 - Protecting investors in authorised 
funds following the Russian invasion of Ukraine 

 
Executive Summary 
 
DATA supports the FCA’s proposal to allow managers of funds holding Russian, 
Belarusian and Ukrainian securities, or securities linked to these, that cannot be 
traded under current conditions due to market closures, sanctions and capital 
controls, to be ring-fenced into a side pocket class established as a separate share 
class in the existing fund.  
 
DATA would like the following key points to be taken into consideration by the FCA: 
 

• Side pockets are a key tool to protect existing investors from dilution in the 
event that distressed assets (ie. that are currently not tradeable or cannot be 
valued) recover in the future. 

• In the event they are required, it is important that these can be implemented 
quickly to protect investor interests. DATA therefore calls for the FCA to consult 
on making side pockets a liquidity management tool permanently available to 
managers, so it is immediately available in the event of any future crises.  

• DATA believes that managers should be given the option of using a new fund 
to establish the side pocket (the alternative approach mentioned in the 
consultation paper), in addition to the option of establishing the side pocket as 
a share class. 

• DATA supports managers having the discretion as to whether to implement 
side pockets, the governance considerations proposed and in addition, 
suggests that managers of funds holding affected investments who choose not 
to use side pockets should be required to document how they have decided to 
manage the dilution effects.  

• The implications of the manager issuing new shares for the side pocket class 
on the overall voting rights of investors need to be considered.  

• Prompt implementation of side pockets is in the interests of investors and 
should be facilitated through the FCA fast tracking applications to introduce 
these.  DATA supports the proposal to waive the requirements for EGMs or 
minimum notice period – DATA does not believe these are likely to be of 
overall investor benefit in most cases in this scenario.  

 
 

Responses to questions 
 
Q1: Do you have any comments on our assessment of the effects of our 
proposals on existing unitholders? If so, please provide details. 
 
DATA supports the proposal to introduce side pockets as a means of protecting 
investors in funds holding Russian, Belarusian or Ukrainian securities that are subject 
to liquidity / valuation constraints or cannot or are unlikely to be traded. Side pockets 



 

 

 

 

can be used to prevent the interests of investors who were holding these assets 
ahead of them losing their value from being diluted by new investors in the fund in 
the event of a recovery of the assets, while allowing the rest of the fund to continue 
to trade. Hitherto, this has been a gap in the liquidity management toolkit available to 
managers of UK funds.  
 
Although previously considered a tool more suited to institutional rather than retail 
investors, recent events have highlighted the need for side pockets to be available to 
managers so that they can act quickly to protect the interests of investors in 
extraordinary circumstances. We understand why the FCA will not allow the creation 
of side pockets to be backdated. However, there has already been a considerable 
time lag between these assets becoming untradeable and their values being written 
down and when a manager will be able to implement a side pocket. For any funds 
that have remained open, it is likely that there are investors who were exposed to the 
losses of the revaluation of these who will have redeemed in the interim, and will 
therefore not benefit from any recovery in these assets. Conversely, there are likely to 
be some investors who bought into the fund when these assets were valued at near 
zero and will effectively obtain a cost-free exposure to any recovery from these 
assets.  
 
This may be unavoidable on this occasion, but it does not seem equitable to existing 
investors and having live rules would limit the risk of this occurring in a future crisis. 
It is important that side pockets are permanently available as a liquidity management 
tool, if only for use in extraordinary circumstances, so managers can act quickly to 
prevent investor interests being diluted should comparable events arise in the future.  
 
 
Q2: Do you consider our proposals adversely impact any groups with 
protected characteristics under the Equality Act 2010? Do you consider 
there are any issues which may be relevant to our obligations under the 
Equality Act (see paragraph 2.24)? If so, please provide details. 
 
DATA has no view on this question.  
 
 
Q3: Do you agree that the proposed unit class structure is a suitable way to 
create a side pocket in a retail fund? Are there any improvements that 
could be made to it? 
 
DATA agrees that the proposed unit class structure (an “internal” side pocket) is a 
suitable way to create a side pocket in a retail fund, subject to authorised fund 
managers going through the appropriate board governance processes for each fund 
to ensure this is in the best interests of investors.   
 
DATA would also support an “external” side pocket option being available, where the 
manager can establish a new fund to hold the tradeable assets, with the non-
tradeable assets remaining in the existing fund (which would form the side pocket). 
In this context, it is worth noting that the ESMA statement on Actions to Manage the 
impact of the Russian invasion on investment fund portfolios, issued on 16 May 2022, 
leads with this external side pocket option for UCITS. Providing both an internal and 
external side pocket option would enable managers to use the option they believe is 



 

 

 

 

best for their fund, having regard for the nature of the assets, their investor base and 
the requirements of intermediaries, among other considerations.  
 
 
Q4: Do you agree that the proposed side pocket class could operate 
without causing prejudice to the interests of other investors in the fund? 
 
An internal side pocket could potentially give rise to a risk of contagion to the 
interests of other investors in the fund, if insufficient cash were to be transferred to 
the sided pockets to cover fees and expenses. However, DATA does not believe this 
risk is likely to be material compared to the benefits for existing investors, and 
importantly for future investors if using an internal side pocket. Incoming investors, 
who will be at a potential risk of contagion, will need to be warned of this potential 
risk, in line with existing practice for hedged share classes.  
 
It is worth noting that, in the case of UK authorised funds, this risk of contagion is 
limited in an external side pocket, which supports the case for both options being 
available to managers to choose which one is most likely to be suitable for their fund.  
 
DATA agrees that the rules in COLL 5 on investment and borrowing powers will need 
to be applied to the extent it is possible – for example, any new hedging instruments 
purchased to manage currency risks in the side pocket would need to be eligible. 
However, rules such as the requirement to maintain a prudent spread of risk, or 
ensure that assets meet liquidity requirements, will clearly not be appropriate for 
application at the level of the side pocket given its purpose is to hold only assets that 
cannot be fairly valued or traded.     
 
 
Q5: Do you have any comments on the side pocket model set out above? 
Should the FCA take steps to enable AFMs of funds holding affected 
investments to use this alternative model? 
 
As noted in our response to Q3, DATA supports the alternative approach set out by 
the FCA (which we refer to as the external side pocket) being available in addition to 
the unit class approach (which we refer to as the internal side pocket). An 
accelerated timetable for authorisation will also be helpful, along with waiving the 
requirement for an EGM or minimum notice to investors, as this would enable 
managers to move to protect investor interests more quickly. DATA sees no benefit to 
investors in holding an EGM to approve the change or giving investors a minimum of 
60 days’ notice. These imply that there may be another viable option available to 
investors, whereas the only other option is likely to be the fund remaining suspended 
or the investors permanently relinquishing part or all of the value of the non-
tradeable assets. Neither would seem to be in the interests of investors.  
 
Although decision to be made by the manager not the Depositary, DATA is of the 
view that there should be no requirement for a manager of a fund holding non-
tradeable Russian, Belarusian or Ukrainian assets to implement side pockets, or any 
mandated minimum or maximum thresholds for when a side pocket can be 
implemented. This should be a decision taken by the manager, having regard for the 
characteristics of the fund and what it considers to be in the best interests of 
investors and after consultation with the Depositary.   
 



 

 

 

 

 
Q6: Do you agree with our proposals to define the scope of affected 
investments? If not, which other assets would you allow to be included in a 
side pocket (or require to be excluded) and why? 
 
DATA agrees with the defined scope of affected investments proposed by the FCA 
regarding the assets that may need to be side pocketed due to the Russian invasion 
of Ukraine. However, as noted in our response to Q1, DATA believes that it is 
important that side pockets be permitted on a permanent basis ahead of any future 
crises that may arise that would result in some assets becoming non-tradeable. A 
different approach to defining assets that can be side pocketed will be needed, 
should side pockets be adopted as a permanent liquidity management tool.   
 
 
Q7: Do you agree with our proposed conditions for creating a side pocket 
class? If not, what conditions do you think should apply to the creation of a 
side pocket class and why? 
 
DATA agrees with these proposed conditions, noting the depositary role proposed is 
reasonable and consistent with current regulatory requirements elsewhere. 
 
 
Q8: Do you agree that the AFM’s governing body should be required to 
consider the matters set out above before deciding whether to approve the 
creation of a side pocket unit class? Are there any other matters the 
governing body should consider? 
 
DATA agrees with this proposal. In addition, DATA considers that managers of funds 
holding affected investments should document their reasons for deciding how to 
manage any potential dilution risks, including whether to use a side pocket, or what 
other steps they will be taking to manage dilution of existing investors’ interests.  
 
DATA suggests that of the considerations listed, A, C and D would apply equally to an 
external side pocket. 
 
Regarding the statement in paragraph 4.15, DATA believes more context is needed. 
Our interpretation is that this statement is not asking AFMs to make eligibility 
considerations on the markets in which the affected investments are listed and/or 
traded ahead of a decision to set up side pockets, rather that eligibility of the market 
is a separate question, but given the time elapsed since the start of the current 
events, DATA would welcome the FCA’s clarification that eligibility and transferability 
of investments remains a decision for individual managers, having consulted with the 
appointed depositary.  
 
 
Q9: Do you agree with our approach to amending the instrument 
constituting the fund and the prospectus? If not, what alternative 
approach would you recommend? 
 
DATA agrees that changes to the instrument and prospectus will be needed. 
Depositaries would need the time to review the changes being made ahead of any 
applications to the FCA, so managers will need to factor in time for this. DATA 



 

 

 

 

supports a fast-track authorised process relating to the creation of side pockets for 
affected investments, and depositaries are willing and able to assist with a prompt 
turnaround of such applications.  
 
 
Q10: Do you agree with our proposal to dispense with holding a unitholder 
meeting to approve the side pocket? If not, what benefit do you think 
holding a meeting would provide for unitholders in the current situation? 
 
DATA agrees with this proposal, as outlined in our response to Q5.  
 
 
Q11: Do you agree with our proposals for AFMs to notify investors about 
the creation of the side pocket? If not, what steps should the AFM be 
required to take? 
 
DATA agrees with the FCA’s proposals that investors should be notified of the creation 
of side pockets as soon as possible after the creation of the side pocket. It is also 
important in such notifications that investors are clear on the treatment of costs and 
expenses, and how contagion risks will be managed. Appropriate risk warnings 
should be included in any investor notices relating to the creation of side pockets.   
 
 
Q12: Do you agree that AFMs should decide the best way of issuing units in 
new classes so that holdings are proportionate to the existing classes? If 
not, what alternative approach would you suggest? 
 
DATA agrees with this proposal.  
 
An important consideration is how voting rights will apply. The proposed rule in 
COLL7.8.5R(6) states “on the date and time specified in in (4), the number of units 
held by the unitholder in a new class must be proportionate to the number of units 
held by them in the existing class immediately before such date and time”, thus 
providing AFMs with some flexibility around the issuance of the new shares in the 
new share class.  The commentary in paragraph 4.34 then references that “a 
unitholder would receive one new unit in the side pocket class in addition to each unit 
currently held”.  As such at the point of the creation of the side pocket class then the 
number of units in issue will doubled for the existing shareholders.  At that point in 
time all unitholders will have been treated equally and their shareholder rights will 
remain.  However, when/if new investors purchase shares in the non-side pocket 
share class – their one unit will only represent half of the units that existing 
shareholders received as from the creation of the side-pocket, albeit not half the 
value (due to the side-pocket class having a close to nil value due to write 
downs).  From a voting perspective COLL 4.4.8R(2)(b) then sets out the voting rights 
for each unit.  
 
As such, there is the potential for a new investor having less voting rights than an 
existing investor. In practice, DATA believes this is unlikely to be a material issue 
while the value of the side pocket share class is close to nil, as typically the voting 
rights attaching to each share are weighted according to the value of the shares in 
issue 7 days before the notice of the circular. However, this may become more of an 
issue if the assets in the side pocket start to recover some value in the future, ahead 



 

 

 

 

of the manager being able to dispose of these. DATA suggests that where an EGM is 
held, managers consider whether investors holding shares in the side pocket class will 
be affected by the change being voted on, and are only given a vote in respect of 
their side pocket class shares for changes that affect the side pocket class.  
 
 
Q13: Do you have any comments on how income property and capital 
property should be allocated to a side pocket class? What are your views 
on the allocation of uninvested capital cash and its use to carry out 
hedging transactions? 
 
The appropriate allocation of income and capital property allocation to the side 
pocket class will be the responsibility of the manager to perform on a best 
endeavours basis. The manager will be accountable for ensuring that a reasonable 
allocation is made to the side pocket with regard to fairness and a reasonable 
assessment of likely costs, on the information available at the time.  
 
DATA expects that appropriate segregations and notes at accounting level will be 
required. Managers will also need to carefully assess how to seed the side pocket. 
 
 
Q14: Do you agree with the proposed guidance on how costs and charges 
should be allocated where a side pocket class is created? 
 
DATA agrees with the proposed guidance, but note that in respect of internal side 
pockets, there will be a potential risk of contagion to other share classes if there are 
costs and charges relating to the assets in or the operation of the side pocket, which 
cannot be met by the side pocket class. Any new investors in the fund will need to be 
given an appropriate warning of this potential contagion risk.   
 
 
Q15: Do you agree that an AFM should not charge preliminary or exit fees, 
or a performance fee, when managing a side pocket class? 
 
DATA agrees with this proposal.  
 
 
Q16: Do you agree that our proposed rules and guidance will ensure 
unitholders receive adequate and timely information about the side pocket 
class structure? If not, what further steps should firms take to meet 
investors’ information needs? 
 
DATA agrees with this proposal.  
 
 
Q17: Do you agree that the FCA should publish consumer-facing material 
to explain the use of side pockets? If so, what matters should it cover? 
 
DATA sees a benefit to the FCA publishing consumer-facing material explaining the 
use of side pockets, but only after the rules on side pockets come into force.   
 
 



 

 

 

 

Q18: Do you agree that AFMs should be allowed to decide how to manage 
the transition process? Are there any other investor protection issues 
arising from the process of setting up a side pocket class, that we should 
address in rules or guidance? 
 
DATA agrees that managers should be allowed to decide how best to manage the 
transition process.  
 
 
Q19: Do you have any comments on the implications of creating a side 
pocket for ISA managers and for investors holding units in an ISA? 
 
DATA has no view on this question.  
 
 
Q20: Do you have any comments on the implications of creating a side 
pocket for firms giving financial advice? 
 
DATA has no view on this question.  
 
 
Q21: Do you have any comments on the implications of creating a side 
pocket for platform service providers and other firms involved in fund 
distribution? 
 
Platform service providers will need to be engaged and involved in this process for it 
to be a success. If platforms are not able to facilitate the allocation of side pocket 
shares to investors, this will cause material issues for investors using those platforms, 
and potentially prevent this as a solution.  
 
 
Q22: Do you have any comments on the implications of creating a side 
pocket for providers of unit-linked life funds and for policyholders of those 
funds? 
 
DATA has no view on this question.  
 
 
Q23: Do you have any comments on the implications of creating a side 
pocket for SIPP providers and for consumers holding fund investments in a 
SIPP? 
 
DATA has no view on this question.   
 
 
Q24: Do you agree that the AFM should continue to apply the assessment 
of value rules to side pocket classes? 
 
DATA supports the FCA proposal for managers to continue to apply the assessment of 
value to side pockets, provided the assessment of value requirements are applied in a 
proportionate way, noting that some of the criteria in the assessment of value is 
unlikely to be relevant to side pockets.   



 

 

 

 

 
 
Q25: Do you agree with our proposed rules and guidance on how 
investment and borrowing powers should apply to a fund with a side 
pocket class? 
 
DATA agrees with the FCA’s proposed rules. The side pocket will be a separate pool of 
investments, but where derivatives are used by the side pockets, this will create the 
potential for contagion risks. As such, the manager should consider this risk from the 
perspective of the whole fund.  
 
 
Q26: Do you have any comments on the process for valuing and pricing a 
fund with a side pocket class? 
 
DATA agrees with the FCA proposal that a lower frequency of valuation of the side 
pocket assets is acceptable, given that values are unlikely to change unless political 
circumstances change. 
 
DATA suggests that there is a possibility of valuations of side pocket being negative, 
considering that the affected assets are likely to be valued at zero but costs and 
charges may still apply. This could give rise to contagion risks, which managers will 
need to communicate to investors.  
 
 
Q27: Do you agree with our proposal to allow AFMs to choose whether to 
offer redemptions at zero/minimal value or to suspend dealing in units of 
the side pocket class? If not, what approach to redemption would you 
suggest? 
 
DATA believes that all available options should be available to investors although 
considerations should be given to points raised in Q28.  
 
 
Q28: Do you agree that AFMs should decide the extent to which transfers 
of side pocket units to third parties may be allowed? If not, what approach 
would you recommend and why? 
 
DATA believes it is important that investors are permitted to transfer their side pocket 
shares to another investor. This will be important to facilitate changes of ownership in 
the case of deceased investors, bankruptcy, ISA or SIPP transfers or if the investor 
wishes to divest any interest in the affected investments, eg by transferring these to 
a charity. Managers should have discretion on whether they choose to allow investors 
to redeem side pocket shares, but DATA does not see the necessity for a correct 
valuation of these shares should redemptions be permitted, noting that affected 
investments are likely to be difficult, if not impossible to value, and investors 
choosing to redeem will likely need to accept redemptions at zero or minimal value.  
 
 
Q29: Do you agree that AFMs should be able to offer unitholders a choice of 
ways of exiting the class if future circumstances allow? Are the options 



 

 

 

 

described above appropriate and are there other options that could be 
offered? 
 
DATA agrees with this proposal, as long as the options offered are fair to all investors.  
 
 
Q30: Are the information needs of investors over the life of the side pocket 
class adequately met by existing rules and guidance? Are there any other 
steps that AFMs or other firms should take to keep investors informed? 
 
DATA has no suggestions beyond those made by the FCA in the consultation paper.  
 
 
Q31: Are there any other matters not covered in this consultation, that the 
FCA should consider in making rules and guidance to allow side pocket unit 
classes? 
 
As noted in our response to Q1, DATA is of the view that side pockets should be 
made permanently available as a liquidity management tool for UCITS and NURS, and 
recommends that the FCA consults on making this change as soon as reasonably 
practicable.  
 
DATA would also emphasise the importance of both an internal and an external side 
pocket option being made available to managers, and allowing them to decide what 
works best for their funds. Managers of funds with affected assets should also be 
required to document and demonstrate what they are doing to mitigate the dilution 
effects to existing investors should they decide not to use side pockets.  
 
Finally, DATA asks the FCA to clarify whether it is of the view that QIS will also be 
allowed, under the existing rules in Chapter 8 of COLL, to use side pockets.  
 
 
Q32: Do you have any comments on our cost benefit analysis? 
 
DATA has no comment on the cost benefit analysis.  
 
 
 

 


